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JURISDICTION

This is an appeal from an order of the Honorable

Gus J. Solomon, Judge of the United States District

Court for the District of Oregon, dismissing a petition

for a writ of habeas corpus theretofore presented on be-

half of the appellant. Said order was entered February

19, 1953 (R. 18).



Jurisdiction of the District Court in this matter is

conferred by Title 28, United States Code, Sections 2241,

2201 and 2202 and by Title 5, United States Code, Sec-

tion 1009. Jurisdiction of this Court is conferred by

Title 28, United States Code, Sections 1291 and 2253.

STATEMENT OF THE CASE

Appellant was born in Millerton, Alberta, Canada, on

June 10, 1905, and migrated to the United States in 1928

with his mother and brother. He was arrested at Port-

land, Oregon, on August 10, 1949, for deportation to

Canada. The basis for his arrest and the subsequent de-

portation proceeding was that after his entry into the

United States as an alien he became a member of a

deportable class set forth in Title 8, U.S.C. 137, also

known as the Act of October 16, 1918, as amended by

the Act of June 28, 1940. At appellant's deportation

hearing held in Portland, Oregon, additional charges

were lodged against him under said act and under the

Federal Security Act of 1950, 8 U.S.C. 137. The addi-

tional charges were that appellant became a member of

the Communist Party of the United States after entry

into the United States as an alien. There has been no

claim made that appellant is a citizen of the United

States.

As a result of said deportation hearing appellant was

found to be deportable and he was ordered deported

(R. 15, 16).



Although various claims were made by appellant in

the Court below to support his petition, the sole basis for

this appeal is the following contention:
ii * * * (3j that there is no substantial evidence

to sustain a finding that Petitioner was a member
of the Communist Party after entry into the United
States." (App. Br., p. 3)

In view of this statement, there will be no discussion

of the other points relied on by appellant below, and this

brief will be confined to argument on the sole conten-

tion stated above.

ARGUMENT

Appellant was given a full and complete hearing in

Portland, Oregon, before a duly qualified Hearing Ex-

aminer of the United States Immigration and Naturaliza-

tion Service, in an effort to determine the validity of the

various charges lodged against him. Reduced to its

simplest terms, the sole issue to be determined at that

hearing was whether or not Hamish Scott MacKay had

been a member of the Communist Party of the United

States since his entry into this country.

In an effort to prove its charges, the government

produced four witnesses who were all ex-members of the

same branch of the Communist Party to which appellant

was alleged to have belonged. Each witness was inter-

rogated extensively, both on direct and cross-examina-

tion, and each testified that appellant had been a mem-

ber of the Communist Party. Their testimony will be

treated in detail at a later point in this brief.



Before it can be decided whether or not there was

any substantial evidence introduced at the hearing to

support the findings of the Hearing Examiner, we must

determine the test or standard to be applied with respect

to what type of evidence will support an order of de-

portation.

It is appellant's position that the test found in the

McCarran Act (8 U.S.C. 1252 (b) (4) ) for determining

the evidence necessary to support an order of deporta-

tion be used. That section states that decisions of de-

portability be supported by "reasonable, substantial and

probative evidence" and although this case arose long

before the passage of that act, appellant feels it is unfair

to require less in support of the order (App. Br., p. 5).

This Court, in the case of Shoeps v. Carmichael, 177

F. (2d) 391, has stated the test to be applied in deter-

mining the quantum of evidence necessary to support

an order of deportation:

"In habeas corpus proceedings, the court should

examine no further than to see that those procedures

designed for and necessary to the intrinsic fairness

of the deportation proceedings are scrupulously ob-

served, Bridges case, supra; and there is substantial

reliable and probative evidence to justify the finding

that the alien is deportable." (177 F. (2d) 391 at

page 395).

It would appear, then, that the standard set up in

the McCarran Act did nothing but to restate what this

Court had already held to be the correct standard in

cases of this type.

In the case of Orvis v. Higgins, 180 F. (2d) 537

(2nd Circuit), there appears the following statement;



"We must sustain a general or a special jury ver-

dict when there is some evidence which the jury

might have believed, and when a reasonable inference

from that evidence will support the verdict, regard-

less of whether that evidence is oral or by deposition.

In the case of findings by an administrative agency,

the usual rule is substantially the same as that in

the case of a jury, the findings being treated like a

special verdict." 180 F. (2d) 537 at page 539.

Also to the same effect, see NLRB v. Universal

Camera Corp., 179 F. (2d) 749 (1950), where it is stated

that the findings of an administrative agency are tanta-

mount to a special verdict and must be sustained when

based upon some evidence which a jury or administra-

tive agency might have believed and when a reasonable

inference drawn from that edivence will support the ver-

dict or finding.

It is doubtful that there is a serious conflict in these

statements, but even if there is and what appears to be

the stricter standard is applied, the record in this case

presents more than a sufficient quantum of substantial

and probative evidence to support the order of depor-

tation.

As stated above, four witnesses appeared on behalf of

the government, each of whom had been a member of

the same branch of the Communist Party of the United

States as that to which the appellant belonged and each

testified that appellant was a member of the Communist

Party. The testimony of two of these witnesses appears

to be particularly significant.

The first of these was Robert McClure Hood who

testified that he had joined the Communist Party at the



request of W. B. O'Dale, an officer of the Portland

Police Department and that the sole purpose of his

joining was to furnish the police with information re-

garding communist activities (Tr. 442, 443).

"Q. (By Mr. Fenn) Where did the Albina branch
of the Communist Party meet?

A. Either at the home of John L. Stenson or of

Harold Foster at 133 N.E. Clackamas Street.

Q. Did you ever meet at any other places other

than —
A. I believe that's all.

Q.—Foster's and Stenson's?

A. I am not sure of that. I think that is just

the two, the two main places.

Q. Approximately how frequently did you meet
or did the branch of the Communist Party of which
you were a member meet?

A. Oh, any—at intervals anywhere from once a
week to once a month" (Tr. 443, 444).

* * * *

"Q. When did you first see, if you recall, the re-

spondent, Hamish Scott MacKay, present at a

meeting that you understood to be a meeting of

the Albina branch of the Communist Party?

A. Can't remember the first date. I know there

were a number of times like that.

Q. Was it sometime after the first meeting

—

A. Sometime after the first meeting.

Q. —that you attended?

A. Yes.

Q. Who usually accompanied Hamish Scott

Mackay when he came to these meetings?

A. Well, he—usually his wife.

Q. What was her name?
A. Sylvia.

Q. How large were these meetings of the Albina

branch in John Stenson's home and in the home of

Harold Foster?

A. Oh, about a—anywhere between three and



ten people there, I guess. In the ordinary that was
the average.

Q. Did the respondent, Hamish Scott MacKay,
take an active interest or an active part in the

meetings that you have described as meetings of the

Albina branch of the Communist Party?
A. Oh, he had as much to say about it as any-

body else, I guess.

Q. Did he hold any office in the Albina branch
to your knowledge?

A. Not to my knowledge" (Tr. 452).

Speaking of appellant, the witness stated:

"Q. (By Mr. Fenn) Upon what do you base your
knowledge that he was a member of the Communist
Party?

A. On several occasions, I think about half a

dozen occasions, at the closed meetings that he was
present" (Tr. 445).

The second of these two was Sylvia N. Sivertson, the

former wife of appellant. This witness, married as she

was to appellant during the period in which he is alleged

to have belonged to the Communist Party, was in a

particularly advantageous position with respect to the

acquisition of knowledge of his party activities. She tes-

tified that not only was he a member of the party but

that he had solicited her membership therein. On direct

examination the witness testified as follows:

"Q. Were you ever a member of the Communist
Party?

A. Yes.

Q. Will you state when you joined the Com-
munist Party?

A. I believe it was in the latter part of 1935.

Q. To your knowledge was your husband at that

time, the respondent Hamish MacKay, a member
of the Communist Party?
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A. Yes.

Q. Do you know when he joined the Commu-
nist Party?

A. I believe it was two months after we were
married" (Tr. 750).

Speaking of appellant, she testified further:

"Q. Did he tell you that he was going to Com-
munist Party meetings?

A. Yes.

Q. Do you have any recollection as to the fre-

quency that he attended these meetings that he told

you were Communist Party meetings?
A. I don't remember exactly.

Q. How long after he joined did you join the

Communist Party?
A. I believe it was about the latter part of 1935.

Q. Who suggested or asked you to join the Com-
munist Party?

A. My husband did.

Q. That is the respondent, Hamish MacKay?
A. Mr. MacKay.
Q. Did you execute an application card to join

the Communist Party. Did you fill out a card?

A. Yes.

Q. Were you after joining issued a Communist
Party membership book or card?

A. Yes."
IP * v *f

"Q. Did you ever see the membership book or

card belonging to the respondent, Hamish MacKay?
A. Yes.

Q. Where did you see it?

A. At home.
Q. Did you ever have it in your hands or have

it in your custody; that is, where you could look at

it and examine it?

A. Yes, I looked at it and examined it.

Q. After you joined the Communist Party did

your husband take you to Communist Party meet-



. ings or did you go with him to Communist Party
meetings?

A. Yes, I went with him.

Q. Where did you attend these meetings with
him, as you recall?

A. Usually at friends' homes. Sometimes at our
home.

Q. Did all the persons who attended the meet-
ings in your home belong to the Communist Party,

to your knowledge?
A. To my knowledge, yes.

Q. Do you remember who any of those persons

were?
A. Not right offhand.

Q. Did you pay dues into the Communist Party?
A. Yes.

Q. Did you ever hold any office in the Commu-
nist Party?

A. I was secretary at one time for Albina
Branch, Unit 4.

Q. Was the respondent, Hamish MacKay, also

a member of that unit and that branch?
A. Yes.

Q. What were your duties as secretary?

A. Write the minutes of the meeting and take

in dues payments.
Q. Did you collect dues from the respondent,

Hamish MacKay?
A. Yes.

Q. Did you issue receipts when you collected

dues?
A. Yes.

Q. And did you issue receipts to him for pay-

ment of those dues?
A. I am sure I did for him, yes" (Tr. 751-2).

The other two witnesses for the government referred

to above were Lee A. Knipe and Irene Mahoney. Both

admitted membership in the Albina Branch of the Com-

munist Party during the period when appellant was
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likewise a member, and both testified that appellant was

present at several meetings of that branch of the party

that were closed to persons not members.

Because the entire record of the immigration hearing

in this case is before this Court as a part of the Record

on Appeal (R. 25), it is considered unnecessary to ab-

stract further the testimony of the government witnesses.

The evidence introduced by way of defense can be

characterized briefly by stating that it consisted of state-

ments made by witnesses who had no connection with

appellant in his activities in the Communist Party and

who merely described his qualities as a father and church

member; it consisted of statements made by witnesses

who had no knowledge of appellant's political activities

but who were present to discredit and degrade the gov-

ernment witnesses; and, lastly, it consisted of appellant's

self-serving statement that he had not been a member of

the Communist Party of the United States.
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CONCLUSION

From the foregoing, together with the complete

record in the proceeding before the Immigration and

Naturalization Service, it has been seen that appellant

was accorded a fair and impartial hearing before a qua-

lified Hearing Examiner. It further appears that there

was introduced at that hearing substantial and probative

evidence upon which the Hearing Examiner could and

did base his findings. It admits of citation that the trier

of fact, be it jury or administrative officer, is in the best

possible position to determine the credibility of witnesses

testifying before it.

It is therefore respectfully submitted that the District

Court did not err in its dismissal of the petition for writ

of habeas corpus and that its judgment should in all

things be affirmed.

Respectfully submitted,

Henry L. Hess
United States Attorney

for the District of Oregon

James W. Morrell

Assistant United States Attorney

John W. Keane
Attorney

Immigration and Naturalization Service




